through on their promise to VIKA, despite assurances to Ms. Alexander as late as December
2015 that “of course” the new track would accommodate the kart club.11
At this time, the Property was in the middle of a three-step process to rezone, subdivide, and
attach a restrictive covenant to the C8 portion. Only the first step had been completed. It was
clearly not the intention of council when they approved the rezoning to create a split-zoned
parcel and sell it as such. NC nevertheless chose to engage with the prospective buyers without
first rezoning the Property to a single zone.

Part 2: Approved as a Permitted Use
Selling the Property as a split-zoned parcel ensured the sale would proceed more quickly than if
a rezoning had been required. However, the zoning still caused delays in closing the sale due to
a conditional subject in GAIN’s purchase offer.
Buyer’s Conditions
The offer to purchase the Property for $1 million, formally accepted on April 4, 2013, included
the following subject: “the Buyer must be satisfied that it can use the property for it’s [sic]
proposed use” (emphasis added).12 The key to completing the sale was assuring the buyer’s
legal representatives that their intended use was allowed under the parcel’s split zoning.
On October 19, 2013, counsel for the buyer emailed Blair Russel, Assistant Municipal Solicitor
for NC:
“We just need to confirm that the zoning that we need for this property is in place for
the entire property…[my] understanding currently is that it is there for a portion of
the property and just need to verify that it is in place for all of the property”.13
(emphasis added)
Mr. Russel forwarded the email to Dave Devana, who replied “I thought the zoning issued
[sic]...had been satisfied months ago” and directed the lawyer to Scott Mack.14
Ten days later, another counsel for the buyer left a voicemail for Mr. Russel, which was followed
up with an email, again asking for clarification around the zoning:
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“The site falls under two different zoning requirements and we are seeking
assurances that our client will be able to utilize the site for its intended purpose,
being that of a driver training operation”.15 (emphasis added)
Mr. Russel wrote to staff and explained that the issue of zoning was still unclear:
“It seems zoning is still an ‘issue’ and the client requires further assurance about the
‘zoning’ situation regarding the property”.16
Mr. Russel also let staff know that, whatever they had told the buyer’s lawyers up to this point, it
had not satisfied their concerns:
“As I understand it, we’ve already explained that since the [sic] part of the property
was zoned “commercial recreational” and the remainder “industrial”, this was
sufficient for their purposes. Evidently, that is not the case, and they seek further
assurances.”17 (emphasis was in the original)
Finally, Mr. Russel reminded staff that if they could not satisfy the lawyers, the deal might
fall through (by this time it had already been extended several times):
“It appears unless North Cowichan gives further assurances of some kind, this may
be an issue against moving forward.”18
In response to these exchanges, Scott Mack wrote a long email to staff and Mr. Russel wherein
he explained that the proposed facility was understood to be a “private recreational and testing
facility that allows for the use and personal enjoyment of motor vehicles”.19 Mr. Mack concluded:
“it would be my expectation that we would issue a Development Permit (or permits if necessary)
under the uses “Industrial Use” (I2) and “Recreational Facility” (C8)”.20
However, Mr. Mack did not explain how two different permitted uses from two different zones
would allow for either use anywhere on the property. And the buyer’s lawyers had been very
specific on that point. Thus, Mr. Russel wrote the following to staff: 21
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“I could include [Scott Mack’s] full report...OR perhaps you would agree the
following [excerpt] might be more appropriate...Then again, perhaps you’d favour a
different response...Keep in mind [the lawyer for the buyer] inquired as follows:
[Mr. Russel then goes on to quote the lawyer for the buyer]:
“As I indicated in my voicemail, the site falls under two different zoning requirements
and we are seeking assurances that our client will be able to utilize the site for it’s
[sic] intended purpose, being that of a driver training operation”...Kindly advise what
your client can and will do in order to provide our client with the certainty it requires
in order for the sale to proceed”. (italics were added by Mr. Russel)
On November 12, 2013, Mr. Devana wrote to the buyer’s lawyer:
“It is the Municipality’s position that the proposed ‘Recreational Testing Facility’
would be considered a permitted use under the definitions of ‘Recreational
Facility’ (C8) and ‘Industrial Use’ (I2) so this use is permitted on any portion of
the subject property”.22 (emphasis added)
Mr. Devana’s letter was sufficient for the buyers, the subjects were fulfilled, and the transfer of
property took place on February 19, 2014.

Part 3: Challenging the Interpretation
It appears staff realized there might be confusion over their explanation as to how a “vehicle
testing and training facility” would be permitted on the entire split-zoned Property. In his lengthy
email of October 30, 2013, Scott Mack explained to Mr. Devana and Mr. Russel that there was a
backup plan:
“We are in the early stages of a Zoning Bylaw review, which we hope to complete
by mid-2014. Staff expect to bring forward (within the new Zoning Bylaw) a single
consistent zoning for the entire site, which would clearly allow for the use described
above in order to remove any future uncertainty.”23
Staff clearly recognized the need to clarify zoning, and had an opportunity to do so before the
buyers purchased the property. It would certainly have made the approval process run more
smoothly, and it would have eliminated any concerns about “future uncertainty” had they dealt
with the zoning first.
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